Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
1999 Annual Access Tariff Filing

Ameritech Petition for Expedited Waiver
Concerning Treatment of Inter-Carrier
Compensation Payments for Interstate
ISP-Bound Traffic
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PETITION OF AMERITECH FOR EXPEDITED INTERIM WAIVER

Pursuant to §1.3 of the Commission’s rules, Ameritech! hereby respectfully requests an
interim waiver of relevant portions of Parts 61 and 69 of the Commission’s rules and its orders
dealing with the recovery of interstate costs so that it may allocate the costs associated with inter-
carrier compensation payments for interstate Internet service provider (“ISP”)-bound calls to
interstate price cap baskets and bands in the same manner as are the costs associated with
Ameritech’s federal universal service fund (“USF”) contributions.

The Commission noted in its Reciprocal Compensation Order that its rules do not deal
with inter-carrier compensation for ISP-bound traffic.2 The waiver requested by Ameritech in

this petition would last until such time as the Commission established applicable rules pursuant

I Ameritech means: Ameritech Illinois, Ameritech Indiana, Ameritech Michigan, Ameritech Ohio, and Ameritech
Wisconsin.

2 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and
Inter-Carrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Declaratory Ruling in CC
Docket No. 96-98 and Notice of Proposed Rulemaking in CC Docket No. 99-68, FCC 99-38 (released February 26,
1999) (“Reciprocal Compensation Order™) at 9.




to the notice of proposed rulemaking‘ (“NPRM”) included in that order.3 Ameritech further
requests that the Commission act on this petition expeditiously so that it may make the
appropriate changes in its 1999 annual access tariff filing.

Since 1983, enhanced service providers (including ISPs) have been exempt from the
payment of access charges. Such providers can procure their connections to LEC end offices
under intrastate end-user tariffs, and, for those LECs subject to jurisdictional separations, both
the cost and the revenues associated with such connections have typically been accounted for as
intrastate. Ameritech wants to niake it clear that, in this petition, Amcritech is not seeking any
change to either the Enhanced Service Provider access charge exemption or to the accounting
treatment of the costs associated with those connections. Rather, this petition deals only with
inter-carrier compensation for ISP-bound traffic, which, as noted above, is not currently covered
by any Commission rule. Further, Ameritech is aware that the NPRM deals with future
treatment of those inter-carrier compensation payments, 'including the jurisdictional treatment of |
costs and revenues.5 Rather, this petition merely seeks interim authority -- until such time as the
Commission issues applicable rules -- to recover interstate costs that Ameritech incurs as the

result of payments to other carriers for ISP-bound traffic.

3 The NPRM is contained at §428-36 of the Reciprocal Compensation Order.
4 Reciprocal Compensation Order at §23.

51d. at 136
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I BACKGROUND

Section 251(b)(5) of the Telecommunications Act of 1996 (“1996 Act”) requires all local
exchange carriers (“LECs™) “to establish reciprocal compensation arrangements for the transport
and termination of telecommunications.” In its Local Competition Order,® the Commission
interpreted this provision as applying only to “local telecommunications traffic.” Subsequent to
that order, the Commission received a number of requests to clarify whether ISP-bound traffic is
“local” and, therefore, subject to §251(b)(5) requirements. In general, competitive LECs
(“CLECs”) took the position that the traffic is local -- essentially that the telecommunications
terminate upon delivery to the ISP. Incumbent LECs (“ILECs”) argued that the traffic is
interstate considering the nature of the end-to-end transmission between an end user and the
Internet and is, therefore, beyond the scope of the requirements of §251(b)(5).

The Commission recently resolved this question. In the Reciprocal Compensation Order,
the Commission agreed that Internet-bound traffic is interstate in light of the end-to-end nature of
the communications between the end user and the Internet.” Thus, compensation for such traffic
is beyond the scope of the requirements of §251(b)(5).8 However, the Commission did not

overturn state commission rulings -- contrary to its finding that ISP-bound traffic is primarily

6 In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, CC
Docket No. 96-98, First Report and Order, FCC 96-325, 11 FCC Rcd. 15499 (released August 8,1996) (“Local
Competition Order”) at §9.

7 Reciprocal Compensation Order at §18. |

8 Jd. at 126, n.87.
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interstate -- that compensation should be paid on this traffic. Specifically, and again contrary to
that finding, the Communications Act and the Commission’s own local competition rules, the

Commission held that states may reasonably find such compensation to be appropriate. 9

II. IT IS APPROPRIATE TO TREAT THE COST OF INTERSTATE INTER-
CARRIER COMPENSATION PAYMENTS THE SAME AS THE COST OF
FEDERAL USF CONTRIBUTIONS.

Because the Commission found that ISP-bound traffic is largely interstate, compensation
payments for such interstate traffic must be treated as jurisdictionally interstate as well. Because
the Commission’s order did not overturn state commission rulings that require payments for this
traffic - despite the fact that neither the Act nor the Commission’s local competition rules
require them -- compensation payments for such traffic constitutes a new interstate expense.1?

The Commission has a long history of adopting cost recovery mechanisms that are
reflective of cost causation -- i.e., that recover costs from the cost causer in a manner in which

the costs are incurred.!! In this case, pure adherence to the principle of recovering costs in a cost

9 Id at 9924, 27.

10 Ameritech did not agree to compensation for such traffic in its previously-executed §252 interconnection
agreements. Indeed, Ameritech has appealed state commission decisions to the contrary. In any event, for the
purpose of this waiver request, it is irrelevant whether a state commission found that Ameritech agreed to such
payments or otherwise ordered such payments to be made. To the extent that the Commission allows these
payments to continue -- or until a court or a state commission finds that these payments are not owed -- the portion
of these payments attributable to interstate ISP-bound traffic should be treated as an interstate expense.

11 For example, in 1996, the Commission approved Ameritech’s request to establish separate rate elements to
recover the cost of SS7 signaling unbundled from switched access service because it reflected more accurately the
manner in which the costs are incurred. In the Matter of Ameritech Operating Companties Petition for Waiver of
Part 69, Order, DA 96-446, 11 FCC Rcd. 3839 (released March 27, 1996). Changes of this type were the major
focus of the Commission Access Reform Order, CC Docket No. 96-262, FCC 97-158, 12 FCC Rcd. 15982 (released
May 16, 1997).
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causative manner would dictate the creation of an intgrstate, per minute (assuming that inter-
carrier compensation payments were also made on a per minute basis) charge assessed to end
users who place these calls. It is those end users who “cause” these compensation payments.
Recovering these costs in this manner would send the correct economic signals to the market so
that consumption decisions will be “informed” by rates that are reflective of costs.
However, Ameritech is mindful of the Commission’s concerns about increasing the price of
consumers’ access to the Internet. Therefore, in this filing Ameritech is not requesting
permission to establish such a rate element.

l_\.ny other mechanism of cost recovery, however, must be recognized for what it is: a
subsidy to those end users who create these inter-carrier compensation costs by accessing the
Internet through ISPs served by other LECs. In this filing, Ameritech takes no issue with the
legitimacy of such a subsidy.‘.2 However, it suggests that, given Congress’s emphasis on making
subsidies explicit,!? the most appropriate way to treat the subsidy amounts in question is to
include them with costs associated with Ameritech’s federal USF contributions -- another
recognized subsidy cost which is treated as an explicit subsidy for cost-recovery pﬁrposes.

The costs associated with Ameritech’s USF contributions are currently spread among the
price cap baskets in proportion to each basket’s end-user revenue. In addition, they are further
allocated to the service band categories within the trunking basket on the same basis. The

allocation of USF-related costs on the basis of relative end-user revenues is appropriate since

12 However, Ameritech would make the general observation that such subsidies are entirely inappropriate in a
competitive telecommunications environment and inconsistent with the spirit of the 1996 Act.

13 See subsections 254(b)(5), (d), and (e) of the 1996 Act.
-5-
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end-user revenues “cause” (determine) Ameritech’s USF contribution amounts. Allocation of
the cost of inter-carrier compensation payments for ISP-bound traffic on the same basis is
appropriate because, again, it is end users who cause the cost by accessing the Internet through
ISPs served by other LECs.

Moreover, allocation of USF-related costs in this manner mitigates the impact of cost
recovery on individual consumers because the cos‘ts are recovered in part from special access,
interexchange, primary interexchange carrier charge (“PICC”), and carrier common line (“CCL")
rates. So also, the impact on individual consumers of Ameritech’s recovery of the cost of
interstate inter-carrier compensation payments would bé similarly muted.

If this waiver is granted, Ameritech will treat $141.8 million of its inter-carrier
compensation payments as an interstate expense for the-1999-2000 tariff year. This estimate
equals the totality of Ameritech’s calendar 1998 net compensation payments for interstate ISP-
bound traffic. This estimate is conservative because it does not make any allowance for growth --
either the growth of ISP-bound traffic or the growth in the amount of traffic handled by other
LECs. Attached to this petition is an alternate TRP and supporting exhibits showing inclusion of
the above amount as an interstate expense and allocating it among price cap baskets and bands in
the same manner as Ameritech’s USF contributions.

This petition demonstrates “good cause” for the Commission to grant Ameritech’s
request. Until such time as the Commission establishes its rules governing these payments, the
waiver will permit Ameritech a reasonable mechanism to recover these new interstate costs in a

manner that does not directly increase the price of individual consumers’ access to the Internet.
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In light of the foregoing, Ameritech respectfully requests that the Commission grant it an
interim waiver to allocate inter-carrier compensation costs associated with interstate ISP-bound
calls to price cap baskets and b;nds in the same manner as USF contribution costs are allocated
-- until such time as the Commission establishes specific rules governing such compensation
payments. In addition, Ameritech respectfully requests that the Commission grant this request
expeditiously so that it may make the appropriate adjustments in connection with its June 16,

1999, annual access tariff filing.

Respectfully submitted,

77/ J/uofz c:{? /me/r; ff
Michael S. Pabian '
Counsel for Ameritech

Room 4H82

2000 West Ameritech Center Drive
Hoffman Estates, IL 60196-1025

Dated: April 2, 1999 (847) 248-6044
{MSP0210.doc]
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